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In response to requests following last week’s post, The FTC Buries Its Ban on Non-
Competes, But Sharpens its Aim on Violations, here’s some practical advice for
medical group leaders on steps to take to protect your group.

As discussed in that prior post, the FTC’s nationwide ban on non-competes may be
dead, but its attention to “unreasonable” restraints on competition is very much alive.

And therein lies the bind. What’'s “unreasonable”?

As in “your fair share”, it all depends on who’s making the determination. In the case
of the FTC’s reinvigorated hunt, the final judgment belongs to someone outside your
organization, whether that’s the FTC or a court.

But that doesn’t mean you're powerless. Instead, it means that you must be cognizant
of the balancing required.

Your group certainly needs to protect its investments, patient relationships, facility
relationships, referral streams, specialized training, the stability of call coverage, and
so on. On the other side of the balance scale, every agreement between your group
and its staff members is now a potential exhibit in the FTC’s case file.

This means you have to be intentional.
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Start with your circumstances. A radiology group covering ten hospitals in a
metro area faces different realities than a two-physician Gl practice in a rural town.
Duration, geography, and scope have to reflect those realities. What looks balanced
in one setting could look abusive in another.

Avoid the illusion of one-size-fits-all. The urge to recycle an old contract or let Al
crank out “standard” clauses is strong, but that’s not strategy, it’s roulette. Each
agreement needs tailoring: to your market, to your practice structure, to your
competitors, and to the regulators now circling this issue.

Think beyond the noncompete. Non-solicitation agreements, confidentiality
provisions, and narrowly drawn covenants can often achieve many of your goals
with far less legal risk. They’re not perfect substitutes, but they can work to keep you
out of the FTC’s crosshairs while still protecting much of your interests. In addition,
proprietary strategies serving as substitutes for covenants not to compete, important
both in the FTC context and, especially, in states with prohibitions on covenants not
to compete, may serve to satisfy nearly all of your legitimate interests; these
strategies are more complex but might be of interest to you.

Medical groups don’t have to throw up their hands. They have to think like strategic
actors: What are we protecting? What can we live without? How do we show that
our agreements are fair, not heavy-handed?

The FTC’s ban may be buried, but the scrutiny isn’t. For leaders, the challenge, and
opportunity, is to craft agreements that strike the right balance between protecting
the group’s future and respecting the realities of today’s regulatory and labor
environment.
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Your favorites, updated.

Two of our most popular publications are back with current
statistics and the same urgent message: You must plan for your

group's continued success.

Why You Must Plan Your Medical
Practice’s Survival

The Impending

Hospitals gorged on
“aligned” physicians.
Now it’s evident that
integrated care delivers
neither better care nor
lower costs. And now,
technology is mooting
many of the reasons for a
hospital’s existence. How
can your practice survive
in the post-hospital
world?

Get your copy

The Medical Group
Governance Matrix™

BY MARK F. WEISS

AUTHOR OF

THE SUCCESS PRESCRIPTION

THE IMPENDING DEATH OF HOSPITALS

HOSPITAL-BASED MEDICAL GROUP MERGERS, ACQUISITIONS & ALTERNATIVES
SUCCESS OR FAILUREZ STRATEGIC TOOLS FOR MEDICAL GROUP LEADERS
DIRECTIONS: CLARITY FOR MEDICAL GROUP LEADERS

An inadequate
governance structure
can cripple your
medical group’s ability
to make effective
decisions. Are steering
your group toward
disaster? The Medical
Group Governance
Matrix introduces a
simple four-quadrant
diagnostic tool to help
you find out.

Get your copy
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When you're ready, here are 4 ways | can help you
and your business:

Download one of our books.

Our books provide you with a framework
for thinking about your success. Browse
our selection and take control of your
future today.

Book me to speak to your group or
organization.

I've presented to various medical
groups, organizations, universities, and
privately consulted on many topics that
today's healthcare professionals are
facing. Let's discuss a tailored
presentation to fit your group.

Be a guest speaker on our podcast.

Passionate about sharing personal and
professional achievements and lessons
learned? Email me to participate in the
conversation.

Engage me to represent you.

If you're interested in enhancing your
profitability and effectively managing
your risk, email me to discuss how we
can work together to achieve your goals.

Join the conversation
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