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Is the False Claims Act’s whistleblower provision illegal?
The judge in Zafirov said “yes.” But now the government says “no.”
Who's right? Will ‘blowers be whistling in the wind or whistling to the bank?

That was the subject of Monday's blog post, Will the Whistleblower Law
Be Whistled Out. You can follow the link to read the post online, or just
keep reading.

The False Claims Act (“FCA”) is a powerful tool to fight fraud against the
government, especially in healthcare. It contains a “qui tam” provision that
lets regular people—called “relators” or whistleblowers—sue individuals and
entities for fraud on behalf of the government.

If they win, or if the government takes over the case and wins, the
whistleblower gets a bounty in the range of 15% to 30% of the amount
collected. And it’s not just the whistleblower who has a great payday—since
the mid 1980s, the federal government’s share of collections from
whistleblower cases has amounted to more than $75 billion.

Sounds like a win-win, right? Well, yes, if the Constitution actually allows a
whistleblower to bring suit, a proposition that was upheld by courts in the
past.

Then last year, in United States ex rel. Zafirov v. Florida Medical Associates
(discussed here on the blog), a federal District Court from the Middle District
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of Florida ruled that the whistleblower provision is unconstitutional. It
dismissed the case.

The court found that Article Il of the Constitution, the Appointments Clause,
requires that legal action on behalf of the government be brought by certain
appointed individuals referred to as “officers of the United States”, that a
whistleblower under the FCA is not such an officer (although the
whistleblower acts as such in prosecuting the case), and that Congress
can’t authorize a whistleblower to wield executive branch authority.

The court also noted that whistleblowers basically appoint themselves,
deciding who to sue, what claims to make, and even whether or not to
appeal without anyone in the government overseeing them.

But now, liking both the billions to keep flowing and the fear of exposure to
keep chilling fraudulent conduct, the government’s appealed the District
Court’s decision, punching back with a three-pronged argument in its brief
filed with the U.S. Court of Appeals for the 11th Circuit.

First, it argues that the Supreme Court, in a 2000 case referred to as
Stevens, makes clear that relators are not acting as agents of the
Executive branch when they sue under the FCA. Rather, they are pursuing
a private interest in the money, that is, the bounty, they will obtain if their
suit prevails. As a result, they don’t need to be appointed in the manner
required by the Appointments Clause because it's not an Appointments
Clause issue.

Second, it argues from an historical context. The qui tam concept predates
the Constitution, with actions in England dated back to the 13th century—
first at common law, then under statutes. That precedent carried over to the
American Colonies. An example is allowing informers to sue for, and
receive shares of, fines upon officers who neglect their duty to pursue
pirates. Early qui tam statutes were regarded as consistent with the
Constitution.

And, third, it argues that as private parties pursuing their own, not the
government’s, interests, relators don'’t receive government employee
salaries or benefits, have no access to the government’s internal files, their
counsel have no attorney-client relationship with the defrauded government
agency, and so on.

Moreover, the government insists it's far from hands-off. It retains control
over FCA cases through mechanisms like dismissing cases, monitoring
relators’ actions, and intervening at any stage.




So, Who’s Right?

Other courts in other federal Circuits have found the whistleblower
provision to be constitutional.

Whether the Court of Appeals affirms or denies the decision of the District
Court in Zafirov, | think it’s highly likely that the disappointed party will
petition for the case to be heard by the Supreme Court.

What You Should Know

1. Even within the 11th Circuit, Whistles are Still Blowing: Other than
as it currently affects the government (and the underlying relator,
Clarissa Zafirov) in the Zafirov case, the District Court’s opinion isn’t
binding on other FCA actions. Fraud against the government is still a
fast track to big penalties.

2. Stay Informed: The Zafirov debate is far from over. What the Court
of Appeals decides can change the landscape within the 11th Circuit,
at least until the expected ultimate determination from the Supreme
Court.

3. Don’t Conflate Whistleblowing with the FCA: Even if whistleblowing
becomes a thing of the past, the FCA will still be enforced, as it also is
today, by direct government investigation and litigation. Because it
brings in billions of dollars every year, it's probable that the
government will simply devote more resources to filing FCA cases.
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Your favorites, updated.

Two of our most popular publications are back with current
statistics and the same urgent message: You must plan for your

group's continued success.

Why You Must Plan Your Medical
Practice’s Survival

The Impending

Hospitals gorged on
“aligned” physicians.
Now it’s evident that
integrated care delivers
neither better care nor
lower costs. And now,
technology is mooting
many of the reasons for a
hospital’s existence. How
can your practice survive
in the post-hospital
world?

Get your copy

The Medical Group
Governance Matrix™

BY MARK F. WEISS
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THE SUCCESS PRESCRIPTION

THE IMPENDING DEATH OF HOSPITALS

HOSPITAL-BASED MEDICAL GROUP MERGERS, ACQUISITIONS & ALTERNATIVES
SUCCESS OR FAILUREZ STRATEGIC TOOLS FOR MEDICAL GROUP LEADERS
DIRECTIONS: CLARITY FOR MEDICAL GROUP LEADERS

An inadequate
governance structure
can cripple your
medical group’s ability
to make effective
decisions. Are steering
your group toward
disaster? The Medical
Group Governance
Matrix introduces a
simple four-quadrant
diagnostic tool to help
you find out.

Get your copy
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When you're ready, here are 4 ways | can help you
and your business:

Download one of our books.

Our books provide you with a framework
for thinking about your success. Browse
our selection and take control of your
future today.

Book me to speak to your group or
organization.

I've presented to various medical
groups, organizations, universities, and
privately consulted on many topics that
today's healthcare professionals are
facing. Let's discuss a tailored
presentation to fit your group.

Be a guest speaker on our podcast.

Passionate about sharing personal and
professional achievements and lessons
learned? Email me to participate in the
conversation.

Engage me to represent you.

If you're interested in enhancing your
profitability and effectively managing
your risk, email me to discuss how we
can work together to achieve your goals.

Join the conversation
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